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For over fifty years, courts have disagreed about the ability of federal 

district courts to hear disputes involving corporations in which federal 

jurisdiction is predicated solely on the parties‟ diversity of citizenship.  With its 

recent decision in Hertz Corp. v. Friend,1 the United States Supreme Court 

resolved this dispute.  The Supreme Court established that a corporation is a 

citizen of the state in which it has its “nerve center,” which will typically be its 

headquarters, in addition to the state of its incorporation.  Although Hertz 

concerned a corporation that argued it was headquartered in the United States, 

the decision is certain to affect the majority of alien corporations doing business 

in the United States and litigants attempting to ascertain the forum in which to 

sue those corporations. 

Under 28 U.S.C. § 1332(a), a federal district court may exercise 

jurisdiction if there is complete diversity of state citizenship between United 

States citizens in the action, or if a United States citizen is adverse to a foreign 

country or that state‟s citizens, i.e., aliens.  But the court must first determine 

each party‟s citizenship.  For diversity jurisdiction purposes, “a corporation shall 

be deemed to be a citizen of any State by which it has been incorporated and of 

the State where it has its principal place of business.”  28 U.S.C. § 1332(c)(1).  

The first prong of § 1332(c)(1) is uncontroversial.  As for the second prong, 

federal courts have employed a variety of conflicting approaches to determine 

the state or foreign country in which a corporation has its principal place of 

business.2 
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 1. 559 U.S. ----, 130 S. Ct. 1181 (2010). 

 2. Most courts have concluded that § 1332(c) applies to both domestic and alien corporations, 

with the corporation‟s principal place of business located in either a state or the foreign country in 

which it has its principal place of business.  See JPMorgan Chase Bank v. Traffic Stream (BVI) 

Infrastructure Ltd., 536 U.S. 88, 98 n.3 (2002) (declining to reach the question, but noting that 

“those Circuits that have reached the issue are in agreement that § 1332(c) extends to alien 

corporations”). 



34 BERKELEY J. INT’L L. PUBLICIST [Vol. 4 

Some courts adopted the “nerve center” approach, wherein a corporation 

has a single principal place of business where its executive headquarters are 

located.3  Others focused on the corporation‟s “place of operations” rather than 

its headquarters.4  Still others first determined whether the corporation‟s 

activities were centralized or decentralized, before applying either the “nerve 

center” or “place of operations” tests.5  Several other circuits adopted a “total 

activity” test, whereby courts were directed to consider both the location of the 

corporation‟s “nerve center” and the locations of its operations.6  Finally, the 

Ninth Circuit looked to the “state which contains a substantial predominance of 

corporate operations” first, and only considered the corporation‟s “nerve center” 

when the initial inquiry did not resolve the issue.7 

The Ninth Circuit‟s approach led to particularly anomalous results for 

corporations operating in California.  Because of California‟s disproportionately 

large population – approximately 12% of the United States population – 

corporations with widely dispersed operations were at times found to be 

California corporations, despite the fact that they were headquartered in other 

states or foreign countries and conducted the overwhelming majority of their 

business outside of California. 

The complexity and unpredictability of the Ninth Circuit‟s approach 

became plain in recent years.  In October 2008, the Ninth Circuit affirmed a 

district court‟s decision that Hertz Corp., which argued it was headquartered in 

New Jersey, was a California corporation because 17% of its facilities, 18.6% of 

its revenues, and 20.5% of its employees were located in California.8  But in 

February 2009, the Ninth Circuit reversed a district court‟s decision concluding 

that Best Buy Co., Inc., which argued it was headquartered in Minnesota, was a 

California corporation merely because 11% of its retail stores, 13% of its 

revenues, and 13% of its employees were located in California.9  In June 2009, 

the Supreme Court granted Hertz‟s petition for a writ of certiorari. 

In its decision in Hertz Corp. v. Friend, the Supreme Court unanimously 

endorsed the “nerve center” approach for determining the state in which a 

corporation has its principal place of business.  The Court concluded “that the 

phrase „principal place of business‟ refers to the place where the corporation‟s 

high level officers direct, control, and coordinate the corporation‟s activities,” 

                                                           

 3. See, e.g., Metropolitan Life Ins. Co. v. Estate of Cammon, 929 F.2d 1220, 1223 (7th Cir. 

1991). 

 4. See Co-Efficient Energy Systems v. CSL Industries, Inc., 812 F.2d 556 (9th Cir. 1987) 

(identifying Inland Rubber Corp. v. Triple A Tire Service, Inc., 220 F. Supp. 490, 496 (S.D.N.Y. 

1963), as the originator of the “place of operations” test). 

 5. See, e.g., Diaz-Rodriguez v. Pep Boys Corp., 410 F.3d 56, 60 (1st Cir. 2005). 

 6. See, e.g., Gafford v. General Elec. Co., 997 F.2d 150, 1623-63 (6th Cir. 1993) (listing 

cases). 

 7. See Indus. Tectonics, Inc. v. Aero Alloy, 912 F.2d 1090, 1092 (9th Cir. 1990). 

 8. Friend v. Hertz Corp., 297 Fed. App‟x 690 (2008) (unpublished); see also Petition for 

Writ of Certiorari at 7-8, Hertz Corp. v. Friend, 559 U.S. ----, 130 S. Ct. 1181 (2010) (No. 08-1107) 

(providing statistics). 

 9. Davis v. HSBC Bank Nevada, N.A., 557 F.3d 1026, 1032 (9th Cir. 2009). 
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adding that “the „nerve center‟ will typically be found at a corporation‟s 

headquarters.”10 

Although the Court‟s decision addressed the statute‟s text and legislative 

history, the Court placed particular emphasis on the administrative simplicity of 

the “nerve center” approach.  It noted that complex jurisdictional rules 

“encourage gamesmanship” and waste judicial resources.11  Simple 

jurisdictional rules, however, promote greater predictability for “corporations 

making business and investment decisions,” and “plaintiffs deciding whether to 

file suit in a state or federal court.”12  Although the Court acknowledged that the 

“nerve center” test will not always be precise, it is comparatively simpler than 

tests focusing on a corporation‟s operations. 

The Court also affirmed that the burden of persuasion remains on the party 

asserting diversity jurisdiction, and emphasized that the “nerve center” approach 

does not permit jurisdictional manipulation.  A party challenged in its assertion 

of jurisdiction must support its allegations by competent proof.  For example, 

the Court noted that the mere filing of a form like the Securities and Exchange 

Commission‟s Form 10-K listing a corporation‟s “principal executive offices” 

would not, on its own, establish the corporation‟s “nerve center.”13  

Nonetheless, even if the record shows manipulation, courts do not revert to the 

corporation‟s “place of operations.”  Rather, the court must identify the place of 

actual direction, control, and coordination of the corporation, in the absence of 

such manipulation. 

Hertz has a variety of implications for cases in United States courts 

involving alien corporations.  First, all federal courts that apply § 1332(c) to 

alien corporations will be required to apply the same test when locating the state 

or country in which the corporation has its principal place of business.  

Anomalous results between courts should be virtually eliminated, and alien 

corporations should no longer be considered citizens of more than one sovereign 

under the “principal place of business” prong of the federal diversity jurisdiction 

statute.  Thus, an alien corporation opening a domestic subsidiary in the United 

States will be able to predictably establish the state in which it will forego the 

protection of federal courts for cases grounded solely on diversity jurisdiction. 

Second, many alien corporations that were previously considered citizens 

of more populous states in which the “nerve center” test was not employed, 

particularly California, will now have the opportunity to remove state court 

actions to federal courts in those states.  For instance, a Swiss corporation that 

has long been considered a California citizen on the basis of its operations will 

have a new opportunity to reestablish its Swiss citizenship for diversity 

jurisdiction purposes.  And because the analysis still must be applied for each 

distinct entity in the litigation, where both an alien parent corporation and its 

                                                           

 10. Hertz Corp., 130 S. Ct. at 1186. 
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domestically incorporated subsidiary are named in a complaint, both must 

ascertain their citizenship under the new standard.  If both corporations are 

headquartered outside of the United States, both will be considered alien 

corporations for purposes of their principal place of business, regardless of the 

amount of business they do in the United States. 

Third, some corporations may find that they are unable to remove state-

court cases in states in which they previously were able to do so.  For instance, a 

corporation with its headquarters in California and the bulk of its operations in 

Mexico may have been able to remove a case from California state court to 

federal court under the previous Ninth Circuit approach, but would no longer be 

able to exercise that option. 

Finally, a corporation, whether domestic or alien, must be prepared to 

support its jurisdictional allegations with proof of the place from which it 

actually is directed, controlled, and coordinated.  Although the body of case law 

applying the “nerve center” approach will be slight in jurisdictions that 

previously employed the “place of operations” test or other variants, courts that 

previously applied the “nerve center” approach, such as those in the Seventh 

Circuit, should provide a valuable source of persuasive precedent while other 

courts develop their jurisprudence. 

 


