
 

Towards Transparency in Arbitration (A 

Cautious Approach) 

By 

Aníbal Sabater 

In the age of access to information acts, comprehensive legal databases, 

and arbitration awards posted online almost at the same time that they are 

dispatched to the parties, it is only fitting that a roundtable should bear the title 

“Towards Transparency in Arbitration.”  This proliferation of the use of the term 

does not mean, however, that there is agreement on what “transparency” is and 

to what type of “arbitration” it should apply.  UNCITRAL Working Group II, 

which deals with international arbitration and conciliation matters, has been 

struggling with these issues since they were first raised in its March 2000 

Vienna Session.1  Ten years and twenty-one working sessions later, it is not yet 

clear whether the UNCITRAL Arbitration Rules will be modified to contain 

provisions on transparency; nor is it certain what the scope, optionality, and 

contents of any new provisions might be.2 

For lawyers, it may be tempting to approach transparency as a legal issue 

only, one involving due process.  It may be tempting, for instance, to think that a 

legal process or transaction is not transparent when it manifestly and directly 

affects someone that has not been given a chance to know about or participate in 

it.3  The recent debate regarding transparency in arbitration, however, greatly 

exceeds the confines of due process and enters the realm of politics. 

In essence, there is talk about the so-called need for transparency in 

arbitration because there is talk that arbitration—at least investment arbitration4 
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 1. For a more detailed discussion of this matter, see Jonathan Sutcliffe and Aníbal Sabater, 

“UNCITRAL Arbitration: New Rules on Transparency?,” 23(5) Mealy’s International Arbitration 
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 4. Practitioners now frequently use the term “investment arbitration” to designate arbitration 
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as it currently exists—may be an illegitimate dispute resolution mechanism.  

Thus, for instance, The Center for International Environmental Law (CIEL), a 

prominent NGO, recently questioned the legitimacy of the Biwater v. Tanzania 

investment arbitration, because in it, the written arguments from the parties and 

the hearings had been kept confidential from the public in general. 5  In 

analyzing this case, CIEL concluded that “NGOs continue to be concerned for 

the limitations on NGO involvements and the lack of transparency that generally 

surrounds such international challenges to government actions by foreign 

investors.”6 

This use of the term “transparency” is troubling.  According to common 

English dictionaries, “transparence” is first and foremost the quality of 

transmitting light without appreciable scattering.7  This definition refers to the 

chemical composition and physical properties of certain objects, but 

metaphorically, it is possible to extrapolate it to governmental conduct in a 

democratic society.  This is, for instance, what some NGOs, think-tanks, and 

international organizations did when they created “transparency indexes” 

involving governments.8  These indexes analyze whether the conduct of 

governments around the world conforms to standards of fairness, publicity, 

predictability, and observance of the law. Organizations creating and compiling 

these indexes oftentimes deem the administrations that fail to meet those 

standards as non-transparent, meaning corrupt.9 

Using the term in a similar vein, investment treaties impose substantive 

transparency requirements on governments.  This is, for instance, the case of 

Article 15(1) of the 2006 Bilateral Investment Treaty between Finland and 

Ethiopia.  Titled “Transparency,” this Article establishes that: 
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 5. “Major International Investment Arbitration Decision Acknowledges Role of Arguments 

put Forward by NGOs” http://www.ciel.org/Tae/Biwater_Arbitration_4Aug08.html/. 

 6. See id. Similarly, another NGO noted that “there has been an explosion of investor-state 

disputes, many of which have tried matters of public policy including environmental regulations. 

The dispute settlement mechanisms employed by investment agreements are traditionally non-

transparent and inaccessible to third parties.” Kyla Tienhaara, “Investor-State Disputes and the 

Environment: What Role for Civil Society?”  (Feb 28, 2007) available at 

http://www.allacademic.com/meta/p_mla_apa_research_citation/1/8/1/2/7/p18 1274_index.html. 

 7. “Transparent” Merriam-Webster Online Dictionary 2010 http://www.merriam-

webster.com/dictionary/transparent.  April 5, 2010. 

 8. “Major International Investment Arbitration Decision Acknowledges Role of Arguments 

put Forward by NGOs” http://www.ciel.org/Tae/Biwater_Arbitration_4Aug08.html/; e.g., 

www.transparency.org (Transparency International’s webpage). 

 9. See, e.g., the Corruption Perception Index 2009, published by Transparency International 

involving nations that fail to meet the organization’s transparency requirements: 

http://www.transparency.org/policy_research/surveys_indices/cpi/2009/cpi_2009_table. 
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“1. Each Contracting Party shall promptly publish, or otherwise make 

publicly available, its laws, regulations, procedures and administrative rulings 

and judicial decisions of general application as well as international agreements 

which may affect the investments of investors of the other Contracting Party in 

the territory of the former Contracting Party. 

2. Nothing in this Agreement shall require a Contracting Party to furnish or 

allow access to any confidential or proprietary information, including 

information concerning particular investors or investments, the disclosure of 

which would impede law enforcement or be contrary to its laws protecting 

confidentiality or prejudice legitimate commercial interests of particular 

investors.”10 

The application of the term “transparency” to investment arbitral tribunals 

and their activities, however, is very different from the application of the term to 

governments in the contexts that have just been discussed.  Unlike governments, 

arbitral tribunals do not make policy decisions—although they may, in some 

cases, review such decisions.  In fact, the role of tribunals is strictly limited to 

the interpretation and application of the contracts, treaties, laws, and legal 

principles at issue between the parties.  We are thus in the presence of two 

separate spheres.  A democratic government is chosen by and accountable to the 

people.  It is understandable that its conduct should be “transparent” or that, in 

more traditional terms, its decisions and processes should be known and 

accessible to the public in general.  An investment arbitral tribunal, however, 

exists and operates only because it was empowered by the parties to the dispute 

pursuant to a particular transaction.  It does not have a constituency in the way a 

government does, and it owes very few duties, if any, to third parties. 

As all this suggests, at the heart of the transparency debate in international 

arbitration is a very serious issue, namely the suggestion by certain groups, 

including NGOs and some states, that investment arbitral tribunals should be 

either treated like governments—that is, like organizations which make general 

decisions on policy and, ultimately, laws—or be dispensed with altogether.  This 

is a risky proposition.  Even though the authority of previous investment awards 

is undeniable, as a general matter, those rulings are not automatically and 

effectively binding or make law in the way a U.S. Supreme Court opinion does.  

Until and unless international instruments are created explicitly providing 

otherwise, investment arbitral tribunals should remain—using the words of 

Montesquieu—”no more than the mouth that pronounces the words of the law, 

mere passive beings, incapable of moderating either its force or rigor,”11 let 

alone creating it.  And because investment arbitral tribunals are not political 

agents or legislators, we should be very cautious before applying to them and 

their activities the transparency requirements previously developed for 

                                                           

 10. Agreement between the Government of the Republic of Finland and the Government of 

the Federal Democratic Republic of Ethiopia on the Promotion and Protection of Investments, Fin.-

Eth., Feb. 23, 2006, available at: 

http://www.unctad.org/sections/dite/iia/docs/bits/finland_ethiopia.pdf. 

 11. Charles de Montesquieu, Spirit of Laws, bk. 6, ch. 2; bk. 11, chs. 1-7, 20. 
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governments. 

Now, saying that the term “transparency” is alien to, and cannot be freely 

applied in, investment arbitration, does not equate to suggesting that arbitration 

should always take place behind closed doors.  For decades, there have been 

provisions on confidentiality that help determine what arbitration-related facts 

and events can be disclosed.  Even though the specifics depend on each 

particular case and situation, it is generally accepted that governments may have 

an obligation to disclose to their citizens the existence, essential contents, and 

outcome of the investment arbitrations in which they are involved.12 

Conversely, it is generally accepted that private entities and sovereigns 

participating in an investment arbitration can request the adoption of measures 

to ensure the confidentiality of sensitive—including commercial and technically 

sensitive—information submitted in an arbitration.  The rules of most major 

arbitral institutions have provisions to this effect.13 

The push for transparency in investment arbitration, however, has been 

taken well beyond the confines of the more traditional debate on what is 

confidential and what not.  As a result, and as part of the efforts to make 

investment disputes more “transparent,”14 provisions have been adopted that 

allow for the intervention in the arbitral proceedings of third parties with a 

“significant interest”—an imprecise notion—in their outcome.15  These 

provisions effectively open the door for NGOs, states, and virtually anyone 

affected or attracted by the dispute to be given rights to be heard and submit 

evidence in an investment arbitration. 

The endeavors to allow third parties to intervene in investment arbitration 

cases are fraught with difficulties and inconsistencies that threaten the survival 

of investment arbitration as a worthy and efficient dispute resolution 

mechanism. There are three principal issues in this regard. 

First, any arbitration is the parties’ arbitration.  Therefore, I have a difficult 

time seeing how someone could be allowed to participate and be heard in an 

arbitration over the express opposition of both parties or over the well-founded 

opposition of at least one of them.  Failure to follow this rule may result in 

additional costs and delays—and not lead to a fairer or more accurate resolution 

of the dispute. 

Arbitration is a dispute resolution mechanism freely chosen and ultimately 

                                                           

 12. Moreover, because they greatly impact populations and potentially also a country’s 

standing in the international community, state-to-state arbitrations on genocide, war reparations, 

state boundaries, or succession of states are typically open to the public in general.   See, e.g., the 

Claims Resolution Tribunal for Dormant Accounts in Switzerland (http://www.crt-ii.org/_crt-

i/members.html). 

 13. For investment arbitration cases, see, e.g., Rules of Procedure for Arbitration Proceedings, 

arts. 32(2), 48(4), ICSID Additional Facility Rules (Arbitration), Schedule C, arts. 39(2), 53(3). 

 14. See, e.g., Investment arbitration and Secrecy: Behind Closed Doors, The Economist, April. 

23, 2009, available at 

http://www.economist.com/world/international/displaystory.cfm?story_id=13527961. 

 15. See, ICSID Rules of Procedure for Arbitration Proceedings, art. 37(2), ICSID Additional 

Facility Rules (Arbitration), Schedule C, art. 41(3). 
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controlled by the parties.16  They have the last word on how the process is 

structured, including under what circumstances non-signatories of the arbitration 

consent should be able to participate in it. 

More specifically, investment arbitration as we know it today was 

developed by states in the 1965 ICSID Convention and given further dynamism 

by thousands of state-sponsored investment treaties that contain arbitration 

clauses.  Arbitration was not the only dispute resolution option for these states. 

States could have submitted their disputes with foreign investors to a permanent 

international court, akin to the ICJ in The Hague, or to a dispute settlement 

body, such as that existing at the WTO.  However, after entering into 

agreements with the relevant investors, they decided to submit their disputes to 

arbitration.  These two sets of parties, the investors and the states, knew well 

that arbitration is a creature of contract and that being a party to the arbitration 

clause is a standard requirement to participate in any arbitration proceeding that 

can only be derogated under very special circumstances.17  Accordingly, 

imposing limits on the opportunities for third parties to intervene in any given 

arbitration is nothing but enforcing the parties’ original dispute resolution 

agreement. 

Second, requests for the intervention of third parties in investment 

arbitrations are creating significant difficulties because of the absence of clear, 

commonly accepted standards for resolving these requests.18  To mitigate this 

confusion, tribunals must assume an active, gate-keeping role.  They should 

dismiss third-party requests for intervention that do not clearly contribute to the 

just, timely, and cost-efficient resolution of the dispute.19 

Third, by allowing for the intervention of third parties and multiplying 

submissions, arbitration runs the risk of too closely resembling court litigation 

(with its delays, complexities, and publicity), which is exactly what many parties 

tried to avoid when they bargained for arbitration.  In investor-state cases, 

allowing for submissions from parties that are not signatories to the arbitration 

consent (especially certain NGOs and states) also increases the risk of 

politicization of the dispute.  Ironically, one of the reasons that ICSID was 

                                                           

 16. See James M. Hosking, “Non-Signatories and International Arbitration in the United 

States: the Quest for Consent,” 20(3) Arbitration International 289 (2004). 

 17. Id. 

 18. See, e.g., ICSID Rules of Procedure for Arbitration Proceedings, art. 37(2), ICSID 
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discretion in treaty related proceedings.  The subject of the discussion is only cases in which a party 

does not have an absolute, unqualified, and automatic right to intervene. 
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created was to remove the resolution of investment disputes from the political 

arena. 

In sum, if a third party is allowed to participate in an arbitration, this should 

be only on an exceptional basis, and only because that party can show it has a 

direct and legitimate interest in the outcome of the dispute and can contribute 

something meaningful to the legal debate at issue.  This standard is not met 

when an intervenor appears less interested in the underlying legal dispute than in 

publicizing or addressing the economic, environmental, or cultural aspects 

potentially surrounding the arbitration. 

Before finishing, let me say a word on the scope of the recent push for 

transparency in arbitration.  As already noted, the demands for transparency 

have been primarily addressed to, and have primarily affected, investment 

arbitration.  Their influence, however, has ultimately reached other types of 

arbitration, essentially because investment arbitration has started to become too 

dominant in the legal analysis.  Awards, rulings, and pleadings from investment 

arbitrations are routinely published and discussed, while the awards and even the 

existence of non-investment cases are frequently kept confidential.  As a result, 

some may develop the erroneous impression that the only significant 

developments in arbitration have occurred in the investment dispute world. This 

impression can lead to the assumption that what one reads or knows regarding 

investment dispute practices can freely be applied in non-investment cases. 

This is a real danger that must be avoided. International arbitration was 

developed initially to resolve commercial disputes or disputes among merchants. 

Most of its techniques and solutions come from that tradition and the practice 

continues to benefit from these techniques and solutions.  Solutions that fare 

well or are useful in the investment arbitration cannot be automatically adopted 

in non-investment disputes.  For example, under Rule 22 of the ICSID 

Procedural Rules, ICSID arbitrations—as explained, a sub-type of investment 

arbitration—can be conducted in more than one language simultaneously.  

Burdensome as this may be, this requirement is defensible as consistent with the 

practice of international organizations: in the end, ICSID is an agency of an 

international organization, the World Bank.  Widespread as the trend to have 

bilingual arbitrations is in ICSID, it cannot be automatically adopted in 

commercial, non-investment arbitrations.  I recall a recent commercial case in 

which the clause clearly provided for English-only arbitration.  A party from one 

Spanish-speaking country, however, repeatedly requested that the evidentiary 

hearing be conducted in two languages, English and Spanish, with simultaneous 

translation into both.  Even though the tribunal ultimately dismissed this request, 

the fact that the request was made exemplifies well the way in which investment 

arbitration practices are sometimes extending beyond the scope for which they 

were developed. 

As explained, transparency is not a technical legal concept, and the recent 

push for transparency in arbitration is not the result of a legal need—traditional 

provisions on confidentiality and consolidation have often sufficed where 

greater public disclosure is necessary to the integrity of proceedings.  Instead, 
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the push for transparency is the result of a political effort to reconsider the role 

of investment arbitral tribunals.  Even though it has led to significant legal 

changes, the push for transparency has created confusion and uncertainty.  There 

is no evidence that, under the new transparency provisions, investment 

arbitrations are being resolved in a more just, expeditious, or effective way.  

Finally, even though there is no suggestion that the transparency tide will recede 

anytime soon, it is important to remember that it applies first and foremost to 

economic disputes between sovereign investors and sovereigns, and that general 

commercial arbitration should continue to operate under its traditional rules and 

categories. 

 


