
 

Is a Connection to the “Public Interest” a 

Meaningful Prerequisite of Third Party 

Participation in Investment Arbitration? 

By  

Epaminontas E. Triantafilou 

INTRODUCTION 

In recent years, investment arbitration has increasingly blurred the line 

between the traditionally private character of arbitration and the public nature of 

administrative or judicial hearings that touch upon issues of public concern.  

This is because investment arbitration, also known as investor-state arbitration, 

by definition implicates the interests of sovereign governments or government 

entities.  In most cases, the government is in a defensive posture, standing to 

incur liability ranging from tens of millions to several billion dollars—funds that 

it is called upon to pay out of the public coffers.1  Furthermore, investor-state 

tribunals determine the legality of sovereign acts under international law.  To 

promote the public‟s confidence in a system that handles such costly disputes, 

that may affect directly the country‟s international reputation and potential as a 

target for foreign investment, it is desirable to make investor-state proceedings 

accessible to the public in some way. 

Today, investor-state disputes under the NAFTA and/or under the auspices 

of the International Centre for Settlement of Investment Disputes (ICSID) 

incorporate several procedures aimed to improve public access.2  One of those 

procedures, which has been subject to considerable debate in scholarly and 

                                                           
 Associate, International Arbitration Practice, White & Case LLP, Washington, DC.  The views 

expressed herein are the author‟s own and do not necessarily represent those of White & Case.  The 

author is grateful to Professor David Caron and to Andrea Menaker for helpful comments. 

 1. A prominent example of a state dealing with significant arbitral judgments against it is the 

Republic of Argentina.  Because of its 2001 economic meltdown and sovereign debt default, as of 

September 2008 Argentina has faced claims totaling more than USD 20 billion before ICSID alone.  

See Nicolás Marcelo Perrone, Inversiones Extranjeras. Demandas contra la Argentina por 

controversias vinculadas con la crisis del año 2001, UNIVERSITY OF BUENOS AIRES LAW SCHOOL 

INVESTIGATIVE PAPER 2, available at http://www.derecho.uba.ar/investigacion/demandas.pdf. 

 2. For example, the NAFTA regime allows practically unfettered public access to documents 

submitted to and issued by an arbitral tribunal, and limited access to arbitral hearings.  See NAFTA 

Free Trade Commission, Notes of Interpretation of Certain Chapter 11 Provisions (July 31, 2001), 

available at http://www.state.gov/documents/organization/38790.pdf. 
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practitioner circles, is the participation of amici curiae in investor-state arbitral 

proceedings.3  This short article first describes briefly the circumstances under 

and extent to which amici are currently allowed to participate in such 

proceedings.  Then, it proposes a modest addition to the current requirements for 

amicus participation, aimed to render amicus practice more efficient and less 

costly; namely, a test requiring a closer connection between the participation of 

amici and the broader public interest, as opposed to narrow, factional interests. 

THE LEGAL FRAMEWORK IN BRIEF 

Broadly speaking, amici curiae have been allowed in investment arbitration 

proceedings under two legal justifications.  First, the underlying agreement, 

treaty, or applicable arbitral rules can provide explicitly for the participation of 

amici, and the limits thereof.  This was the case with the modified UNCITRAL 

Rules that applied in the Iran-US Claims Tribunal, and is currently the case in 

disputes under NAFTA and the ICSID Rules.4  Second, even in the absence of 

an explicit rule or other governing provision, tribunals have interpreted their 

procedural powers to encompass the authority to permit amicus participation, 

subject to certain restrictions. 

Before the enactment of relevant rules, investor-state tribunals allowed 

amici based on a broad interpretation of their authority to administer the 

proceedings.  This interpretive approach was first adopted in the NAFTA case 

Methanex v. United States, in which the tribunal allowed four NGOs to file 

written submissions as amici curiae.5  The tribunal based its decision on its 

broad discretion to conduct the proceedings under Article 15(1) of the 

UNCITRAL Rules, which governed the arbitration.6  Along the same lines, a 

few years later the ICSID tribunal in Suez v. Argentina held that it had the 

procedural power to determine whether to accept amicus submissions under 

Article 44 of the ICSID Convention.7  In both cases, amici were authorized to 

                                                           

 3. For a more comprehensive treatment of the history and policies underlying the amicus 

practice in investment arbitration, see Brigitte Stern, Civil Society’s Voice in the Settlement of 

International Economic Disputes, 23 ICSID Rev.—Foreign Inv. L. J. 280 (2010); Epaminontas E. 

Triantafilou, Amicus Participation in Investor-State Arbitration After Suez v. Argentina, 24(4) Arb. 

Int‟l 571 (2008). 

 4. A report commissioned by the UNCITRAL secretariat has recommended similar 

modifications to the UNCITRAL Rules, whose official amended version is expected in the summer 

of 2010.  See Jan Paulsson and Georgios Petrochilos, Revisions of the UNCITRAL Arbitration Rules 

135 (2006), available at http://www.uncitral.org/pdf/English/news/arbrules_report.pdf 

 5. Methanex v. United States, NAFTA/UNCITRAL, Decision Of The Tribunal On Petitions 

From Third Persons To Intervene As “Amici Curiae” (Jan. 15, 2001), available at 

http://www.state.gov/documents/organization/6039.pdf. 

 6. According to UNCITRAL Rule 15(1), “the arbitral tribunal may conduct the arbitration in 

such a manner as it considers appropriate, provided that the parties are treated with equality and at 

any stage of the proceedings each party is given a full opportunity of presenting his case.” 

 7. Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal S.A. v. 

Argentine Republic, ICSID Case No. ARB/03/19, Order in Response to a Petition by Five Non-

Governmental Organizations for Permission to Make an Amicus Curiae Submission (Feb. 12, 2007).  
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make submissions of limited length, and were not allowed to deliver oral 

arguments before the tribunal. 

The NAFTA regime was also the first to codify the requirements for 

amicus participation in an official interpretive Statement by the Free Trade 

Commission (“FTC”), a body comprised of the foreign trade ministers, or 

cabinet-level representatives, of the three states-parties to the treaty.8  The 

Statement contains guidelines to third parties with respect to the format and 

content of their petitions to participate in the proceedings, and of their 

submissions themselves—assuming the tribunal allows such submissions.  In 

petitioning a tribunal to participate, a third party must declare, in five pages or 

less, its “membership and legal status (e.g., company, trade association or other 

non-governmental organization), its general objectives, the nature of its 

activities, and any parent organization.”  In addition, it is required to specify its 

interest in the arbitration, identify the factual and legal issues it intends to 

address, and explain why the tribunal should accept the submission.  The 

guidelines for the submission itself require that the length be limited to twenty 

pages, and that it remain within the scope of the dispute.9 

ICSID followed two years later, in 2006, with the enactment of the 

amended ICSID Rules.  According to the amended ICSID Rule 37(2), a tribunal 

may allow a third party to file a written submission “regarding a matter within 

the scope of the dispute,” subject to the following considerations: 

(a) the non-disputing party submission would assist the Tribunal in the 

determination of a factual or legal issue related to the proceeding by bringing a 

perspective, particular knowledge or insight that is different from that of the 

disputing parties; 

(b) the non-disputing party submission would address a matter within the 

scope of the dispute; 

(c) the non-disputing party has a significant interest in the proceeding. 

The Rule goes on to provide that the third party submission should “not 

disrupt the proceeding or unduly burden or unfairly prejudice either party,” and 

that “both parties [be] given an opportunity to present their observations on the 

non-disputing party submission.”  While providing the requirements that a third 

party must meet to participate, Rule 37(2) does not specify the parameters of the 

submission itself, deferring to the judgment of the tribunal.  ICSID tribunals so 

far have limited the extent of the submission to 30-50 pages, unaccompanied by 

                                                                                                                                  
Article 44 of the ICSID Convention provides, in relevant part: “[i]f any question of procedure arises 

which is not covered by this Section or the Arbitration Rules or any rules agreed by the parties, the 

tribunal shall decide that question.” 

 8. NAFTA Free Trade Commission, Statement of the Free Trade Commission on Non-

disputing Party Participation, (Oct. 7, 2003) (providing, inter alia, that “[n]o provision of the North 

American Free Trade Agreement (“NAFTA”) limits a tribunal‟s discretion to accept written 

submissions from a person or entity that is not a disputing party….”), available at 

http://www.state.gov/documents/organization/38791.pdf. 

 9. Id. at §A(1)-(2). 
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exhibits.10 

THE PUBLIC INTEREST FACTOR: OVERVIEW 

Prior to the enactment of the permissively worded FTC Statement and the 

new ICSID Rules, the ICSID tribunal in Suez alluded to an additional 

requirement for the admission of third party briefs: that the dispute concern an 

“appropriate subject matter,” namely an issue of public interest.  Specifically, in 

considering an amicus petition from environmental and human rights NGOs, the 

tribunal observed that virtually every international investment dispute concerns 

matters of a more public nature than traditional commercial arbitration.11  

However, 

[t]he factor that gives this case particular public interest is that 

the investment dispute centers around the water distribution 

and sewage systems of a large metropolitan area, the city of 

Buenos Aires and surrounding municipalities. Those systems 

provide basic public services to millions of people and as a 

result may raise a variety of complex public and international 

law questions, including human rights considerations.12 

The tribunal did not elaborate further on the circumstances under which a 

dispute can be considered as affecting the “public interest,” and therefore 

appropriate for participation of third parties as amici.  Based on the specific 

factual scenario in Suez, one can surmise three salient elements: first, the dispute 

should concern access to an essential public service (e.g. water, electricity, 

sanitation).  Second, the case must affect people‟s access to that service.  Third, 

the outcome of the dispute should have a substantial impact, i.e. should affect 

access to basic services for a large number of people.  There is no indication, 

however, that these elements constitute an exclusive list.  On the contrary, the 

Suez tribunal noted that these elements were relevant for the case before it, 

implying that a future tribunal could determine the existence of a sufficient 

“public interest” based on different factual findings. 

Neither the FTC Statement nor the ICSID Rules require third parties to 

demonstrate that their submissions are connected to a dispute affecting a broader 

public interest.  In fact, any private party can participate, regardless of whether it 

represents a broad or narrow set of interests.  The FTC Statement envisions this 

explicitly, since it includes trade associations, non-profit organizations, and 

corporations as examples of potential third-party petitioners.  In practice, while 

the majority of amici curiae in NAFTA and ICSID arbitrations have been non-

profit organizations representing environmental and humanitarian concerns, 

                                                           

 10. See, e.g., Suez, supra n. 7  ¶ 27; Biwater Gauff (Tanzania) Ltd. (U.K.) v. United Republic 

of Tanzania, ICSID Case No. ARB/05/22, Procedural Order No. 5 (Feb. 2, 2007) ¶ 65, available at 

http://icsid.worldbank.org. 

 11. Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal S.A. v. 

Argentine Republic, ICSID Case No. ARB/03/19. 

 12. Id. 
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tribunals have also accepted amicus submissions from various entities such as 

the European Commission,13 a Native American tribe,14 and the National 

Mining Association, the mining industry‟s foremost trade association).15 

As discussed further below, while the “public interest test” in Suez has not 

been explicitly adopted in the relevant arbitral rules or subsequent cases, a 

modified form of that test might prove useful in reducing the financial and 

administrative costs of amicus participation.16 

THE BENEFITS AND COSTS OF AMICUS PARTICIPATION 

At first blush, the relatively inclusive character of amicus participation 

requirements supports openness and transparency.  From the tribunal‟s 

perspective, the amicus submissions serve as a conduit of information about the 

viewpoints of various interest groups, corporations, and segments of society that 

the disputing parties could not or would not address in their pleadings.  Through 

these submissions, the tribunal can form a more accurate picture of the political, 

social, and economic consequences of the legal issues it is tasked with resolving.  

Conversely, the people or entities that are not parties to an arbitration, but are 

likely to be impacted by it, obtain a means of airing their concerns in an 

otherwise private and exclusive forum.  At least one investor-state tribunal has 

extensively lauded amicus briefs as helpful with respect to both, factual 

presentation and legal argumentation.17 

Yet, the ability of any interested party to participate raises several issues, 

some of which are unique to arbitration, while others have already been 

addressed extensively in domestic court practice.18  Consider the following 

                                                           

 13. See AES Summit Generation Ltd. and AES-Tisza Erömü Kft v. Republic of Hungary, 

ICSID Case No. ARB/07/22, Procedural Order Concerning the Application of a Non-Disputing 

Party to File a Written Submission Pursuant to ICSID Arbitration Rule 37(2) (Nov. 26, 2008) (not 

public); Electrabel SA v. Republic of Hungary, ICSID Case No. ARB/07/19, Procedural Order (Apr. 

28, 2009) (not public). 

 14. See, e.g., Glamis Gold Ltd. v. United States of America, Decision on Application and 

Submission by Quechan Indian Nation (Sept. 16, 2005), available at 

http://www.state.gov/documents/organization/53592.pdf. 

 15. See, e.g., Glamis Gold, Application for Leave to File a Non-Disputing Party Submission 

by the National Mining Association (Oct. 13, 2006), available at 

http://www.state.gov/documents/organization/75178.pdf. 

 16. In addition to being absent from the provisions authorizing third-party participation, the 

public interest factor adopted by the Suez tribunal does not bind subsequent tribunals.  ICSID 

decisions do not constitute precedent for subsequent cases, although they can function as persuasive 

authority.  See, e.g., AES Corp. v. Argentine Republic, ICSID Case No. ARB/02/17, Decision on 

Jurisdiction (Apr. 26 2005), ¶¶ 26-28. 

 17. Biwater, supra n. 10, ¶¶ 370-392. 

 18. See, e.g., Ryan v. Commodity Futures Exchange Comm’n, 125 F.3d 1062, 1064 (7th Cir. 

1997) (Posner, C.J.) (“The bane of lawyers is prolixity and duplication, and for obvious reasons is 

especially marked in commercial cases with large monetary stakes. In an era of heavy judicial 

caseloads and public impatience with the delays and expense of litigation, we judges should be 

assiduous to bar the gates to amicus curiae briefs that fail to present convincing reasons why the 

parties‟ briefs do not give us all the help we need for deciding the [case].”)  Contrast Luther T. 
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illustrative list of such issues: first, a principal consideration that leads parties to 

prefer arbitration over court litigation is containment of dispute resolution costs, 

including tribunal costs.  Amicus participation runs contrary to this purpose, 

because usually it requires both the parties and the tribunal to expend time and 

resources to review, evaluate, and if necessary respond to amicus submissions.19  

Second, the wide participation of diverse interest groups, such as trade 

associations and NGOs, could render the arbitration a political battleground, 

which undermines one of the main policy objectives behind investor-state 

arbitration, namely the de-politicization of disputes.20  Third, amici might affect 

adversely the equality of arms by siding with one party, and forcing the other 

party to devote more effort and expense into its representation. 

THE PUBLIC INTEREST FACTOR: STILL RELEVANT? 

Several potential drawbacks of amicus participation, such as increased 

costs and unequal treatment of the parties, are directly proportional to the 

number of third parties that attain amicus status.  To control that number 

effectively without sacrificing the transparency and policy benefits of the amicus 

mechanism, it may be desirable to maintain the “public interest” analysis, albeit 

with a different focus. 

Specifically, as discussed above, the Suez tribunal focused on the attributes 

of the dispute and suggested that amici could participate in cases that implicated 

sufficiently strong public concerns, such as water, sanitation, etc.  While 

plausible, such a test runs into at least two problems.  First, the limits of the test 

are somewhat vague.  For instance, it is not clear how proximate a link there 

should be between the subject matter of the dispute and the welfare of citizens, 

nor whether the number of citizens affected would make a difference.  

Furthermore, even in its current form the test likely would be met in many, if not 

most investor-state arbitrations, because the subject matter of such disputes 

often centers on unquestionably vital services, such as electricity, hydro-and 

thermoelectric power plants, and other significant infrastructure projects 

designed to service numerous people and businesses. 

A more meaningful and effective test would be to require amici to 

demonstrate that they are able to represent a wide enough array of the social 

and/or economic group interests affected by the arbitration.  In other words, the 

“public interest” test would be centered on the ability of amici to show that, by 

virtue of their mission, expertise, or membership they are able to enlighten the 

                                                                                                                                  
Munford, When Does the Curiae Need An Amicus?, 1 J. App. Prac. & Process 279 (1999) (“Even 

some repetition should be tolerated on the ground it is easily disregarded.  After all, sometimes the 

most important thing a friend can do is remind you to do what is right.”). 

 19. In fact, to safeguard the disputing parties‟ due process rights, the tribunal may institute a 

separate briefing schedule exclusively for addressing amicus submissions. See, e.g., Biwater, supra 

n. 10 ¶ 65. 

 20. See Christoph Schreuer, The ICSID Convention: A Commentary 398 (2004) (arguing that 

through the transition from diplomatic protection to arbitration the process of international dispute 

resolution becomes „depoliticised‟). 
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tribunal as to the potential impact of its decision on the broader social and/or 

business community.  The question of how broad the set of interests covered by 

an amicus submission should be is properly left with the tribunal to evaluate on 

a case-by-case basis. 

Notably, this test would not require each amicus to demonstrate that it 

represents a large number of private or corporate persons through a direct 

mandate from those persons. Rather, the amicus must demonstrate that it 

represents the interests of a broad segment of those affected by the dispute.  For 

instance, a highly experienced and qualified environmental organization can 

claim plausibly that the focus of its amicus submission, e.g. the broader 

environmental consequences of a project in dispute, concerns the interests of 

numerous citizens, even if none of those citizens have endorsed explicitly the 

organization or its mission.  Simultaneously, organizations that due to their 

membership or “grass-roots” activity provide salient and otherwise hard to 

obtain data about the actual public impact of a dispute will be encouraged to 

participate.21As noted above, the ultimate decision as to whether an amicus 

submission would be adequately representative of the “public interest,” and 

what that interest consists of in a given case, lies with the tribunal. 

This test does not contradict the current NAFTA regime or the ICSID 

Rules.  Its main function would be to filter out submissions by amici that, while 

facially relevant, represent too small of a fraction of the impacted persons or 

groups to merit the added cost and time required for their full consideration 

during the arbitral proceedings.  That is not to say, of course, that parties and 

associations with narrow interests in the dispute would be precluded from the 

amicus process.  To the extent several of them would wish to participate, the test 

would incentivize them to consolidate their amicus petitions, thereby 

maximizing their chances of admission and reducing the number of pleadings 

ultimately submitted to the tribunal.  In fact, third parties with varying policy 

aims have already filed consolidated submissions in investor-state cases.22  The 

                                                           

 21. Evidence of direct representation of the public interest through ad hoc mandate or via the 

political process has been asserted to evidence the interest of third parties in a dispute.  For example, 

in the Aguas del Tunari case, one of the petitioning amici stated that it had “carried out a public 

consulta, or participatory survey process, that allowed more than 60,000 people … to make their 

concerns about the water concession contract known to the government.” See Aguas del Tunari S.A. 

v. Republic of Bolivia, ICSID Case No. ARB/02/3, Petition of [Third Parties] to the Arbitral Tribunal 

(Aug. 29, 2002), ¶ 5, available at http://ita.law.uvic.ca/documents/Aguaaboliviapetition.pdf.  

Another petitioner was a member of the Bolivian Congress, elected in the city affected by the water 

concession at issue. Id. ¶ 15.  The Aguas del Tunari petition was filed well before the establishment 

of the amicus participation mechanism in ICSID.  It was opposed by the disputing parties and 

eventually denied.  Furthermore, in the amicus petitions filed in the NAFTA case UPS v. Canada, 

petitioning amici included the Canadian Union of Postal Workers, which “represent[ed] 

approximately 46,000 operational employees of the Canadian Post” whose profession would be 

affected by the tribunal‟s decision.  See UPS, Petitions of the Canadian Union of Postal Workers and 

the Council of Canadians (Nov. 8, 2000), available at 

http://naftaclaims.com/Disputes/Canada/UPS/UPSAmicusPetitionCUPW.pdf. 

 22. See, e.g., Piero Foresti et al. v. Republic of South Africa, ICSID Case No. 

ARB(AF)/07/01, Petition for Participation as Non-Disputing Parties in Terms of Articles 41(3), 27, 

39, and 35 of the Additional Facility Rules (July 17, 2009) (combined submission by human rights 
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proposed test would further encourage parties with diverse goals to combine 

their submissions so as to reach representational critical mass.23 

There are a few potential objections to the proposed test.  First, one could 

argue that smaller parties could have difficulty coordinating their submissions, 

especially if each party wishes to emphasize a different aspect or policy 

implication of the case.  However, this “coordination cost” allows amici to 

shoulder part of the procedural and financial burden caused by their 

participation, while sparing the parties and the tribunal the cost of reviewing and 

responding to multiple submissions. 

Second, given current page limits imposed by tribunals, the submission of a 

consolidated brief by several unrelated organizations could “crowd out” 

arguments that individual organizations consider important.  By the same token, 

however, the consolidated briefs will contain the strongest arguments each 

amicus wishes to raise.  In addition, the limited space may lead to compromises 

and combinations of the positions of various amici that will promote 

succinctness without sacrificing the informational benefits of the submission. 

Finally, since amici tend to file their petitions to participate after the 

parties‟ first round of pleadings, one could question whether a tribunal would be 

able to evaluate at such an early stage whether a potential amicus represents an 

adequately substantial interest as to be allowed to file a separate brief.  The 

response to this criticism is twofold.  First, in some instances it is indeed 

possible to determine the relation an amicus bears to the subject matter of the 

case even at the outset.  For example, in the Glamis Gold case discussed above 

the Quechan Nation sought to participate as amicus even before the parties had 

filed their first memorials in the case.  The tribunal did not seem affected by the 

timing when it evaluated and approved the petition under the criteria set out in 

the applicable FTC Statement.24  Second, in instances where the connection 

between an amicus petition to participate and the subject matter of the dispute is 

not immediately clear, the tribunal would not be required, under either the FTC 

Statement or the ICSID Rules, to rule immediately on the petition.  After 

acknowledging receipt of the petition, the tribunal could defer ruling on it for the 

amount of time reasonably required to obtain the information that it needs to 

apply any admission prerequisites, including the representativeness requirement 

outlined above. 

                                                                                                                                  
and environmental organizations), available at 

http://ita.law.uvic.ca/documents/ForestivSAPetition_000.pdf. 

 23. This phenomenon is well-established in U.S. litigation.  See, generally, Richard A. 

Almeida, Interest Group Coalitions and the Spatial Theory of Choice: A Spatial Model of Group 

Participation on Amicus Curiae Briefs, American Political Science Association Working Paper 

(Apr. 15, 2004) (describing the collaboration dynamics among the numerous interest groups that 

submit amicus briefs to the U.S. Supreme Court). 

 24. The Quechan Nation did not need to provide a lengthy explanation of their interest in the 

dispute; the gold mine at issue was on the tribe‟s ancestral lands, which were protected, inter alia, 

under U.S. federal law.  See Glamis Gold, Decision on Application and Submission by Quechan 

Indian Nation ( Sept. 16, 2005), available at 

http://www.naftaclaims.com/Disputes/USA/Glamis/Glamis-Amicus-Decision--16-09-05.pdf. 
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CONCLUSION 

Overall, at least in cases under the NAFTA and/or filed in ICSID, the 

debate has shifted from whether amici should be allowed in investment 

arbitration to the conditions under which their participation may take place.  The 

modified “public interest” test proposed above would introduce a moderate 

change to the current process of accepting amicus submissions, as outlined in 

the relevant rules and applied by tribunals.  The purpose of that change is not to 

undermine the amicus process, but to strengthen it by mitigating some of its 

most frequently cited drawbacks: increased cost and burden to the parties.  

Whether such a proposal could find application in actual cases is a matter for 

future investor-state tribunals. 

 


